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I.

In answer to the proposition in defendant in

error's brief that ^'A General Verdict in Plain-

tiff ^s Fayor is Equivalent to a Finding in its

Favor on All Material Issues of Fact'^ (page 6),

we submit:

This is an accurate statement of the law only in

cases where a complete verdict general in its terms

is found in favor of either party. It does not apply

where the verdict on its face shows that it does not

contain a finding on one or more of the material

issues of the case.



Therefore, while admitting the correctness of the

statement as a general principle of law, we submit

that it has nothing to do with the matter here in-

volved, for the reason that the verdict of November

1st, discloses on its^ face that it is not complete and

does not find upon all the issues involved in the

case as required hy the statutes of California.

Under this same proposition, and on page 8 of

the brief, counsel concede that as a general prop-

osition where a verdict fails to find in explicit terms

the amount of damages, such verdict will not support

a valid judgment, but they add that such verdict is

not void, if the defects can be supplied. They then

state that all of the cases cited by plaintiff in error

on this proposition were where the parties had

appealed from the judgment based upon an incom-

plete verdict, and that such cases did not involve a

situation like that presented by the case at bar,

where the error in the first verdict was corrected

by appropriate proceedings.

We submit that the only purpose of a verdict is

to furnish a basis to support a judgment to be en-

tered thereon, and if such verdict be of a character

that it will not support a judgment, but one con-

clusion can be arrived at, viz., that the verdict is

void in toto.

In this connection, they cite numerous cases on

page 9 of their brief, to the point that this verdict



miglit have been corrected by the court by a mere

mathematical caluculatioii, and the insertion in the

verdict, of the amount of damages thus determined.

Whatever may be the hokling of' the courts in

the cases cited, the Supreme Court of the United

States in the case of Hodges v. Easton, 106 U. S.

408, has decided that this could not be done, and

this case has never been overruled. At all events,

no such procedure v^as followed by the court below,

but on the contrary, it is definitely stated in the

opinion and decision, that this could not he done.

No error is charged upon this ruling, and there-

fore, it is conclusive, as to defendant in error.

Under this same heading, it is further asserted

that another method of supplying the deficiency in

the verdict is to have another jury assess the amount

of damages, and the}^ insist that the verdict has

been rendered absolutely valid by such procedure.

Counsel also assert that our position that a dis-

tinction should be made between a verdict which

assesses an amount erroneously, and one which does

not contain all the elements from which the exact

amount can be ascertained, and concludes that

"the distinction is ultra technical. It violates

our ideas of common sense to say that where
a jury has erroneously included damages which
are not properly included in the verdict that

there may be a retrial limited to the sole issue

of the damages, and yet, w^here a jury has clearly



indicated as in the case at bar that there should

be a simple subtraction from the amount speci-

hed by them that there is a distinct mistrial

which camiot be remedied in the same rational

manner."

Counsel must have failed to comprehend our posi-

tion, which is, that a netv trial of an issue can never

he Jiad ivliere such issue has never been tried, and

that where a verdict does not comprise -findings on

all the material issues in the case, the same is void

and amounts to a mistrial. We shall call further

attention to our position when w^e consider the

next point urged by defendant in error.

II.

Counsel assert on page 10 of the brief that ''The

Court Below Had the Powder to Make the Order
IN Question axd Coxfine the Newt Trial to the

One Issue.

The correctness of this proposition is practically

the gist of this appeal. We contend, as shown

in our original brief, that no court has power to

grant a new trial as to an issue when such issue

has not been determined by a jury, and that it is

impossible to inject any life or vitality in the first

verdict which omitted any finding upon this issue,

b}^ submitting the same to another jury.

We have asserted our position on this proposition

clearly on page 28 of our original brief in the folloW'-

ing language:



''We claim that no (•oiirt has power to order
a new trial upon any issues wldcli have not been
passed upon and decided by the verdict of a
jury, because such issues have iiever been tried

and decided.''

Counsel cite under the above proposition, cases

covering some 16 pages of their brief, and we cheer-

fully concede that all of them state and clearly sup-

port the doctrine that where a verdict is rendered

which involves more than one issue, and comprises

findings on all the material issues raised in the case,

a new trial may be granted of one or 'more of such

issues covered by such verdict, where, upon such par-

ticidar issue some error is involved, which does not

affect the other issues found by the verdict. We
have heretofore many times challenged counsel for

the defendant in error, to produce one solitary case

which holds that a new trial may be granted upon

any issue tvhich has never been tried and determ-

ined by the verdict of a jury. We have diligently

searched the authorities, and have been unable to

find any case of that character, although counsel

for defendant in error announced in the oral argu-

ment of the case, that the cases cited by them in the

brief as above referred to, consisted of cases wherein

error existed as to one of the issues determined,

and also all cases where a determination of an issue

was not included in the former verdict. This state-

ment may have been inadvertently made without a

full consideration of the cases cited by defendant

in error on the question involved. We again assert



that under the statutes of California, no new trial

cau he granted of any issue, unless there has been

a prior determination of that issue hjj the verdict

of the jury or the finding of the court, and we fur-

ther assert that an order granting a new trial under

the statute, must vacate the verdict on that issue.

How anything can be vacated which never existed,

is entirely beyond our comprehension.

On page 29 of their brief, counsel say:

^'The only answer opposing counsel urge to

this overwhelming line of authorities uphold-

ing the common sense doctrine that where the

only error in the verdict lies in the amount of

recovery, that a new trial on this feature alone

satisfies every requirement of justice and rea-

son, is the far-fetched contention that in the

case at bar, the jury failed to fix an exact sum
by their verdict, and that the verdict was not

complete in itself as to the amount."

This is not a statement of our position as the

court must determine from our original brief and

the restatement of our positions hereinbefore set

forth. We liave ahvays asserted and still assert

that the verdict not including a finding on the mater-

ial issues of the amount of damages, was void in toto

and amounted to a mistrial of the case.

III.

Counsel assert on page 32 of their brief that,
*

' The
Decree of the Court Below ox the Question of

Ownership is Res AD.J^DICATA'^



If counsel's statement thus made is correct, we

must admit that a hiw}'er may learn something new

every day. We had always supposed that res

adjudicata had to be i)leaded, and how the decision

of this suit in the equity case could be pleaded or

could be res adjudicata when such decision has not

as yet become cifective, is beyond our comprehen-

sion.

IV.

AS TO THE AMENDMENT OF THE COMPLAINT.

We have stated our position in our original brief

on this point, and ha^^e nothing further to submit.

V.

The next point stated is, "An Order Denying a

Motion for a New Trial is Not Reviewable Upon

Writ of Error '^

While we concede that this doctrine is well estab-

lished, particularly in this court, and believing that

it could not be assig-ned for error under the doctrine

announced in Van Stone v. StiUwcll Mfg. Co., 142

U. S. 128, no such assignment was made, but we

have specified error thereon with the hope that an

investigation of the question as raised in our briefs,

would disclose that the error is so plain that this

court in its discretion, would consider and decide the

same, imder the provisions of its rule No. 11.
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It seems to be well settled that if the court below

committed error at law, or abused its discretion in

refusing to grant a new trial, the same may be re-

viewed by this court.

James v. Evans, 149 Fed. 136;

Hoiigli V. Bluff City etc. Co., Ill Fed. 399;

Mempliis etc. By. Co. v. III. Central By. Co.,

242 Fed. 716.

If the court should conclude from an examina-

tion of our brief and record that it has been demon-

strated by actual development work since the trial,

that in order to hold that but one vein is developed

in the Tightner ground in connection with the Law-

son Raise, the court must be satisfied that it will be

compelled to find that a section of the vein which

has been actually developed on its dip for a distance

of 280 feet formerly existed in the earth in a space

150 feet or less on the dip of the vein, we feel that

this court should review the order of the court

refusing the motion for a new trial, and direct that

a new trial be had.

VI.

Counsel assert that, "The Newly Discovered

Evidence Furnishes Absolute Proof that Defend-

ant's Theory is Baseless"'. (Brief p. 37.)

Again, for the purpose of camouflaging defendant

in error's weak positions, comisel seeks to accuse

us of technicalities, and makes the gratuitous state-



ment that the facts disclosed ''have acted as a boom-

erang and have utterly destroyed every vestige of

defendant's numerous and changing theories", thus

endeavoring to draw the mind of this court away

from the physical condition so clearly developed to

the north of the property in question, and destroy-

ing the efficacy of their client's case.

Counsel consider the question above stated under

three general propositions, as set forth on page 38

of the brief, the first of which is that our entire

argument is based upon a situation existing in terri-

tory that is from 500 to 1,000 feet distant from the

nearest portion of the ground here in controversy.

In reply to this position, we desire to call the

attention of the court to the fact that Professor

Lawson, plaintiff's leading witness in the trial of

the case, was the first man who went to this place,

prepared the same by doing some incomplete devel-

opment work, and used the conditions thus shown,

as one of the strong reasons in support of plaintiff's

contention of the correlation of the veins. So long

as this physical condition remained the same as was

left by Professor Lawson, counsel did not hesitate

to rely strongly upon it as being conclusive evidence

of the correlation of the two segments of the vein

in the ground in dispute, but immediately upon

further development work, showing the falsity of

the condition as left by Professor Lawson, counsel

claim that this ground is so far away from the terri-

torv in controversv, that it should not be considered.
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In our original brief, we have shown (which seems

to be undisputed by counsel for opponents) that

Professor Lawson identified the fault in this ground

as the same one which passed through and was iden-

tified at the shaft and the Bradbury raise, and fur-

ther that he had always contended that the segments

of the Tightner or Twenty One vein as disclosed by

the later workings correlates with the vein, cut off

in the No. 2 tunnel. One almost feels like applying

the old expression "sour grapes'^ to the efforts of

our opiDonents to have the court withdraw its mind

from the consideration of the serious complication

to their theory, which is undisputedly disclosed in

this later work.

Their second proposition under this heading is

that the facts disclosed, absolutely destroy defend-

ant's contention of the existence of two distinct

veins in this territory, and assert that on the con-

trary, they demonstrate that only one vein exists.

They only seek to sustain this argument upon

the affidavit of Kalleuberger, who testifies to a map
made from a survey of the area in controversy^, and

concludes that there should be an orientation to the

West and to the North and vertically, in the work

as shown by our model introduced in connection

with. the Sizer affidavit.

"We submit that a personal examination by the

court of this model (which is in the office of the
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Clerk of the District Court) and the map or plat

attached to Kallenberger's affidavit, will conclu-

sively show that a correlation of the vein alleged to

be cut off by a fault in the No. 2 tunnel with either

segment of the Tightner or Twenty One vein, is

absolutely impossible and we trust that the court

will examine the model and compare the situation

thereby disclosed and apply the orientation sug-

gested by Kallenberger's affidavit. If this is done,

we are satisfied that but one conclusion can be

reached by the court, and that must be in our favor.

The next point suggested under this heading is

that the model is based upon erroneous surveys.

We think we have sufficiently answered this in the

foregoing, and submit that the orientation of the

work suggested in Kallenberger's affidavit in no

w^ay changes the facts as shown by the model.

The next point considered under this heading is

that the amount of the throw of the fault in this

section establishes a diminishing, instead of an in-

creasing throw to the South.

Again, counsel 's main effort is to impress a theory

upon the mind of the court by which they hope will

be withdraA^Ti from consideration the serious condi-

tion to their case as disclosed by this new w^orking.
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We have shown in our original brief, that the

decrease of throw in this territory has only been

about 20 feet in a distance of over 200 feet along

the strike of the vein, and that admitting such de-

crease continues in the same or a greater ratio, will

not aid defendant in error in its application to the

extent of tlie throw at the Bradbury raise and at

the shaft. Counsel evidently have found our posi-

tions in regard to this later development work, un-

answerable, and content themselves with the criti-

cism of our theory, which cannot aid them in the

least.

It is noticeable that counsel in their brief, do not

deny, contest or even comment on our argument

(pages 53 to 58 of our brief) wherein we demon-

strate that in order to correlate the vein cut off

by the fault in No. 2 tunnel with the Tightner or

Twenty One vein, the impossible condition of a vein

with a development on its dip of 280 feet must

have been before the fault, confined in the space

of from 97 to 150 feet.

Counsel then refer to the outcrop of two veins

in the mouth of the Twenty One tunnel. We think

we have so clearly stated our positions in our origi-

nal brief upon this proposition that further refer-

ence thereto, would be superfluous.
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We submit tliat the judgment should be reversed

and a new trial granted on all issues raised by the

pleadings.

Dated, San Francisco,

October 30, 1919.

John B. Claybero,

Frank R. Wehe,
Bert Schlesinger,

Attorneys for Plaintiff in Error.




